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FORMD UNITED STATES OMB APPROVAL
SECURITIES AND EXCHANGE COMMISSION OMB Number: 3235-0076
{Viali Processing Washington, D.C. 20549 Expires: April 30, 2008
Section Estimated average burden
FORMD hours per response........ 16.00
YR '
JUt 172008 NOTICE OF SALE OF SECURITIES - SECUSEONLY
PURSUANT TO REGULATION D, "
Washington, DC SECTION 4(6), AND/OR . DATE RECEIVED
UNIFORM LIMITED OFFERING EXEMPTION

Name of Offering (O check if this is an amendment and name has changed, and indicate change.)

Senior Secured Promissory Note and Warrant Financing

Filing Under (Check box(es) that apply): O Rule 504 O Rule 505 Rule 506 [J Secticn 4(b) O ULOE
Type of Filing: New Filing O Amendment

A. BASIC IDENTIFICATION DATA

1. Enter the information requested about the issuer

Name of Issuer (O check if this is an amendment and name has changed, and indicate change.)

Swelt Commerce, Inc. :
Address of Executive Office {Number and Street, City, State, Zip Code) | Telephone Number (Including Area Code)

140 Calle lglesis, San Clemente, California 92672-7502 | (949) 2344606

Address of Principal Business Operations (Number and Togy e} | Telephone
(if different from Executive Officers) :

Action sports retailer

Type of Business Organization |
corporation O limited partnership, already formed 0 other (please specify):
O business trust O limited partnership, to be formed
Month Year
Actual or Estimated Date of Incorporation or Organization: (o]9] [0}1] Actual [ Estimated
Jurisdiction of Incorporation or Organization: {Enter two-letter U.S. Postal Service abbreviation for State:
CN for Canada; FN for other foreign jurisdiction) @

GENERAL INSTRUCTION

Federzl:
Who Must File: All issuers making an offering of securities in reliance on an exemption under Regulation D or Section 4(6), 17 CFR 230.501 et seq. or 15
U.5.C. 77d(6).

When to File: A notice must be filed no later than 15 days after the first sale of securities in the offering. A notice is deemed filed with the U.S. Securities
and Exchange Commission {SEC) on the earlier of the date it is received by the SEC at the address given below or, if received at that address after the date on
which it is due, on the date it was mailed by United States registered or certified mail to that address,

Where to File: U.S. Securitics and Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549.

Copies Required: Five (5) copies of this notice must be filed with the SEC, ane of which must be manually signed. Any copies not manually signed must be
photocopies of the manually signed copy or bear typed or printed signatures,

Information Required. A new filing must contain all information requested. Amendments need only report the name of the issuer and offering, any changes
thereto, the information requested in Part C, and any material changes from the information previously supplied in Parts A and B. Part E and the Appendix
need not be filed with the SEC.

Filing Fee: There is no federal filing fee.

State:

This notice shall be used to indicate reliance on the Uniform Limited Offering Exemption (ULOE)} for sales of securities in those states that have adopted
ULOE and that have adopted this form. [ssuers relying on ULOE must file a separate notice with the Securities Administrator in each state where sales
are to be, or have been made. If a state requires the payment of a fee as a precondition to the claim for the exemption, a fee in the proper amount shall
accompany this form. This notice shall be filed in the appropriate states in accordance with state law. The Appendix to the notice constitutes a part of
this notice and must be completed.

ATTENTION
Failure to file notice in the appropriate states will not result in a loss of the federal exemption. Conversely, failure to file the
appropriate federal notice will not result in a loss of an available state exemption unless such exemption is predicatad on
the filing of a federal notice.

Persons who respond to the collection of inforrnation contained in this form are not
required to respond unless the form displays a currently valid OMB control number.
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A. BASIC IDENTTFICATION DATA

2. Enter the information requested for the following:

. Each promoter of the issuer, if the issuer has been organized within the past five years;

«  Each beneficial owner having the power to vote or dispose, or direct the vote or disposition of, 10% or more of a class of equity securities of the issuer;

«  Each executive officer and director of corporate issuers and of corporate general and managing partners of partnership issuers; and

s  Each general and managing partner of partmership issuers.

Check Box(es) that Apply: O Promoter 0O Beneficial Owner

J Executive Officer

Director

{11 General and/or
Managing Partner

Name (Last name first, if individual)

Berg, Jeff

Business or Residence Address (Number and Street, City, State, Zip Code)
3660 N. Milton Read, Ft. Pierce, FL, 34946

Check Box(es) that Apply: O Promoter O Beneficial Owner

O Executive Officer

Director

0O General and/or
Managing Partner

Name {Last name first, if individual)

George, Mary J.

Business or Residence Address (Number and Street, City, State, Zip Code)
140 Calle Iglesia, San Clemente, CA 92672-7502

Check Box{es) that Apply: [ Promoter O Beneficial Owner B9 Executive Officer Director O General and/or
Managing Partner

Name (Last name first, if individual)

Elder, Mark

Business or Residence Address (Number and Street, City, State, Zip Code)

140 Calle Iglesia, San Clemente, CA 92672-7502

Check Box(es) that Apply: O Promoter OO Beneficial Owner O Executive Officer Director 0O General and/or
Managing Partner

Name (Last name first, if individual)

Baker, Dick

Business or Residence Address (Number and Street, City, State, Zip Code)
140 Calle Iglesia, San Clemente, CA 92672-7502

Check Box{es) that Apply: O Promoter O Beneficial Owner O Executive Officer & Director O General and/or
Managing Partner

Name (Last name first, if individual)

Bush, Michael

Business or Residence Address (Number and Street, City, State, Zip Code)

140 Calle Iglesia, San Clemente, CA 92672-7502

Check Box(es) that Apply: O Promoter O Beneficial Owner O Executive Officer & Director [ General and/or
Managing Partner

Name (Last name first, if individual)

Kirby, Steve

Business or Residence Address (Number and Street, City, State, Zip Code)

122 S, Phillips Avenue, Suite 300, Sioux Falls, SD 57104

Check Boxes) that Apply: O Promoter B Beneficial Owner (0 Executive Officer O Director {J General and/or

Managing Partner

Name (Last name first, if individual)

Airborne Media, LP

Business or Residence Address (Number and Street, City, State, Zip Code)
200 First Avenue North, Suite 203, Saint Petersburg, FL. 33701

(Use blank sheet, or copy and use additional copies of this sheet, as necessary.)
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| A. BASIC IDENTIFICATION DATA

2. Enter the information requesied for the following;
¢ Each promoter of the issuer, if the issuer has been organized within the past five years;
¢  Each bencficial owner having the power to vote or dispose, or direct the vote or disposition of, 10% or more of a class of equity securities of the issuer;
. Each executive officer and director of corporate issuers and of corporate general and managing partners of partnership issuers; and
¢ Each general and managing partner of partnership issuers.

Check Box(es) that Apply: [ Promoter Beneficial Owner O Executive Officer O Director O General and/or
Managing Partner

Name (Last name first, if individual)

Bluestem Capital Partners III, L.P.

Business or Residence Address (Number and Street, City, State, Zip Code)
122 8. Phillips Avenue, Suite 300, Sioux Falls, SD 57104

Check Box(es) that Apply: O Promoter Beneficial Owner O Executive Officer 0O Director O General and/or
’ Managing Partner

Name (Last name first, if individual)

Richland Ventures II1, L.P.

Business or Residence Address (Number and Street, City, State, Zip Code)
1201 16th Avenue South, Nashville, TN 37212

Check Box(es) that Apply: O Promoter 0 Beneficial Owner X Executive Officer 3 Director 3 General and/or
Managing Partner

Name (Last name first, if individual)

Clark, Stacy

Business or Residence Address (Number and Street, City, State, Zip Code)
140 Calle lglesia, San Clemente, CA 92672-7502

Check Box(es) that Apply:  [J Promoter [0 Bereficial Owner O Executive Officer O Director 0 General and/or
Managing Partner

‘Name {Last name firsy, if individual)

Business or Residence Address (Number and Street, City, State, Zip Code)

Check Box(es) that Apply: [ Promoter O Beneficial Owner O Executive Officer {3 Director {1 General and/or
Managing Partner

Name (Last name first, if individual)

Business or Residence Address (Number and Street, City, State, Zip Code)

Check Box{es) that Apply: O Promoter B Beneficial Owner O Execwtive Officer O Director O Genera! and/or
Managing Partner

Name (Last name first, if individual)

Business or Residence Address (Number and Street, City, State, Zip Code)

Check Box({es) that Apply: O Promoter O Beneficial Owner O Executive Officer £ Director O General and/or
Managing Partner

Name (Last name first, if individual)

Business or Residence Address (Number and Street, City, State, Zip Code)

(Use blank sheet, or copy and use additional copies of this sheet, as necessary.)
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B. INFORMATION ABOUT OFFERING

Yes No
1. Has the issuer sold, or does the issuer intend to sell, to non-accredited investors in this offering? ... 0
Answer also in Appendix, Column 2, if filing under ULOE. |
2. What is the minimum investment that will be accepted from any individual?..........ccoiiiii 5 NA
Yes No
3. Does the offering permit joint ownership of & SINBLE URIE ..ot e e e a
4. Enter the information requested for each person who has been or will be paid or given, directly or indirectly, any
commission or similar remuneration for solicitation of purchasers in connection with sales of securities in the offering. If a
person to be listed is an associated person or agent of a broker or dealer registered with the SEC and/or with a state or states,
list the name of the broker or dealer. If more than five (5} persons to be listed are associated persons of such a broker or
dealer, you may set forth the information for that broker or dealer only.
Full Name (Last name first, if individual)
Business or Residence Address (Number and Street, City, State, Zip Code) |
Wame of Associated Broker or Dealer
States in Which Person Listed Has Solicited or Intends to Solicit Purchasers
(Check “All States” or check indivIdUA] STAIES) c.vvvveeiieeeccere i crietieie st sttt e e e e s ssasaabas s a8 s eerasssraas s abs st s rnesbesanaseeasteasannnssrsrans O All States
[AL] [AK] [AZ] [AR] [CA] [GE] [DE] ([FL]
N [ K [XY MD] [MA] [MI)
Y] [ N [[©H [0K] [OR]
Futl Name (Last name first, if individual)
Business or Residence Address (Number and Street, City, State, Zip Code
Name of Associated Broker or Dealer
States in Which Person Listed Has Solicited or Intends to Solicit Purchasers
(Check “All States™ or Check INAIVIGUAL STALES) ...vvviveiiics et sr e e ea s sea e e sasae prene s ans e s sseneas et sransesrasnteneasernobenentnsa T All States
(AK] [aAZ] [AR] [DE] [DE] [FL] [GA] [HI]
] [ON] [Oa] [KS] [ME] [MD] [MA] [MI] [MN]
NE] V] EE @] Y] [x¢] D) [©F [©K]
lR.ll [SC] |SD| |TN| (TX] |VT| [VA] [WA] IWV| [Wll !WYl |PR|
Full Name (Last name first, if individual)
Business or Residence Address (Number and Street, City, State, Zip Code
Name of Associated Broker or Dealer
States in Which Person Listed Has Solicited ot Intends to Solicit Purchasers
{Check “All States” of Check INMIVIGUAL STALES) ... ieieeii et ere st eems e ess s e st b sbassrmsses s st ssabemerestemen et asbet sessesanentsasanene O All States
[AL] [AK] [AZ] [0 (ct] [DE] GAl [@] [OD5]
] [ON] [Oa] [Xs] (MA] [M1] [MM]
o M BV M M M Y R b o8 [OK O FE
M A Fa B @0
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C. OFFERING PRICE, NUMBER OF INVESTORS, EXPENSES AND USE OF PROCEEDS

1. Enfer the aggregate offering price of securities included in this offering and the toal amount already
sold. Enter “0” if answer is “none” or “zero.” If the transaction is an exchange offering, check
this box [J and indicate in the columns below the amounts of the securities offered for exchange and
already exchanged.

Aggregate Amount
Type of Security Offering Price Already Sold
$__1.500000° $__1.500.000
$ s
Convertible Securities (inCluding WarTanIS) .......co.ocveeriieee e reeeceeerssiessns s soseea s ers st s ensssseaes Y $
PATNETSHIP TAIEIESIS ....ovvrveierrerresenrisrs s seensmensesensesatsesanasssbacaescarensersasssosus s escsrosss s sensassesnsnson $ $
Other (Specify rareenesternsasemeaausarsmt s asent e aeee et ane s gt b e et neneasennsens $ $
TOMAD covecvevenienesseecssensessies s vae e eR s s RS8R $__ 1,500,000 $___ 1,500,000
Answer also in Appendix, Column 3, if the filing under ULQE.
2. Enter the number of accredited and non-accredited investors who have purchased securities in this
offering and the aggregate dollar amounts of their purchases. For offerings under Rule 504, indicate
the number of person who have purchased securities and the aggregate dollar amount of their
purchases on the total lines. Enter “0" if answer is “none™ or “zero.”
Apggregate
Number of Dollar Amount
Investors of Purchases
ACCTRAIIE INVESIOTS. .u1.cvvevesreeeeceeeeeroecansrrsssssensesreessasessoerassrssasras st seosessroras s easasssssans oo emestansrasassaseseens 2 S___ 1,500,000
NON-BCCIEGIIE INVESIONS....c0vitrececcicire sttt s et s sm s naes et st st $
Total {for filings under Rule 504 only) oo $
Answer also in Appendix, Column 4, if the filing under ULOE.
3. If this filing is for an offering under Rule 504 or 505, enter the information requested for all securities
sold by the issuer, to date, in offerings of the types indicated, in the twelve (12) months prior to the
first sale of securities in this offering. Classify securities by type listed in Part C — Question 1.
Type of Dollar Amount
Type of offering Security Sold
RULE 505 ..ottt cee v s s ass e eeesnas st are e s st e s sas s b asemers s e b et bh s ae s ennsessmsaesebi b basennatenesanesnsan h)
REGUIALION A .oiirietiteiniirnie et esteras e sess s enssessso st e rasas e sen b ensss s sosserasrassesassessssasssnens sennrensssasassins b3
RULE S04 e et e e rr e e e e e b s an SR e eEe R R st asabe e ane e eanatnEenenearabr et 5
TOMWL. ...ttt i cecrare st s sas s ces s s vare s s s ses e arse s e e R raas s e me s asanesre b na s e e reanaenes $
4. a. Furnish a statement of all expenses in connection with the issuance and distribution of the securities in
this offering. Exclude amounts relating solely to organization expenses of the issuer. The information
may be given as subject to future contingencies. If the amount of an expenditure is not known, furnish
an estimate and check the box to the left of the estimate.
TranSTEr ABENITS FEES....uiiiimeiri it et rr s e s cee s nE bbb b e s beb s (] 5
Printing and Engraving Costs O ]
Legal Fees & $ 35,000
ACCOUNINE FEES ..ottt et s eer s er s sttt e s a st et e e sss bt st e s nmat et nast ent sttt o s
ENGINEering FEES ...t im b es e ne s e n bt s R s s b b e b b o s
Sales Commissions (specify finders’ fees SEPArAtEIY) ......cvvvveieiererrers v srresee e sss s s seaas e ren e sasassan ]
Other Expenses (Identify) et ae e e e ae e e st et rrnanereas 0O
TOMAL. et ettt e s St eSS S et e s ane Ao at e ea et e rmsasnee b3 35.000

(1) The subject securities shall be sold as a “unit,” comprised of $1,000 principal amount of Senior Secured Promissory Notes (the “Notes™) and a
warrant to purchase the issuer’s stock, with $942.84 allocated to the Notes and $57.16 allocated to the warrant. The maximum number of

shares of stock to be issued under the warrant shall be 976,880.
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C. OFFERING PRICE, NUMBER OF INVESTORS, EXPENSES AND USE OF PROCEEDS

b. Enter the difference between the aggregate offering price given in response to Part C — Question 1
and total expenses furnished in response to Part C — Question 4.a.  This difference is the “adjusted
BrOSS PrOCEEAS 10 ThE ISSUET. ..ottt bt s e eaea s msee bbb s s ab e s st renea $__1,465,000

5. Indicate below the amount of the adjusted gross proceeds to the issuer used or proposed to be used for
each of the purposes shown. If the amount for any purpose is not known, furnish an estimate and
check the box to the left of the estimate. The total of the payments listed must equal the adjusted gross
proceeds to the issuer set forth in response to Part C — Question 4.b above,

Payments to

Officers

Directors & Payments to

Affiliates Others
Salaries and fees.....oococeoerierrrire e O s as
Purchase of rea! estate 0os Oos
Purchase, rental or leasing and installation of machinery
A1 BQUEPIMENL «...cvevveisis e e v erresecstrassaeesssesssbesra by srs by sas basses s anessse ebe e ba s ps e baran s anse aeaaEn R reens as 0s
Construction or leasing of plant buildings and facilities............cccoviirieercecri et as as
Acquisition of other businesses (including the value of securities involved in this
offering that may be used in exchange for the assets or securities of another
ISSUCT PUTSUANT 10 8 IMEIEET) ..vceeecirvriresincreseseoeeseesessrsserasasanssesar s et sesas s st oas s ansnessssssnanbesnbsssansabinasas O s os
Repayment Of INAEbIEdNEss ...........oiiueieee et anss et me s em st rrs s rar s s e ens b enssabares Os : Os
WOTKINE CAPIAL.....c.cciectrrretieei i ien e ea s sera st e e ee s ere s bre s et eresr s eesas s RS s hba st b bbee b emnsereaens s e vanes 0Os x$ 1,465,000
Other (specify):

....... as os

COMUIIN TOMALS ...ttt tr s e neea b e e s s e e e e sae s b e sem st s rbane s e e e s ebsmnras et asberesnsreasen aos $ 1,465,000
Total Payments Listed (column totals added)..........oeioeieviiiiceireei s e reses s sns s 1,465,000

D. FEDERAL SIGNATURE

The issuer has duly caused this notice to be signed by the undersigned duly authorized person. [f this notice is filed under Rule 505, the following
signature constitutes an undertaking by the issuer to furnish to the U.S. Securities and Exchange Commission, upon written request of its staff, the
information furnished by the issuer to any non-accredited investor pursuant to paragraph (b)(2) of Rule 502,

Issuer (Print or Type) Signature Date
Swell Commerce, Inc. ._M M——'—' June /1, 2008
Name of Signer (Print or Type) Title of Signer (Print or Type)
Mark Elder President
ATTENTION

Intentional misstatements or cmissions of fact constitute federal criminal violations. (See 18 U.S.C. 1001.)

2088/026213-000! 6of9
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E. STATE SIGNATURE

1. Is any party described in 17 CFR 230.262 presently subject to any of the disqualification Yes No
PTOVISIONS Of SUCK TUIEY ..ot et re et et er et ns e bbbt b bbb e s b ee e sens e arasessressrnseseassnrnsesasnnsessensassensasass O B

See Appendix, Column 5, for state response.

2. The undersigned issuer hereby undertakes to furnish to any state administrator of any state in which this notice is filed a notice on Form
D (17 CFR 239.500) at such times as required by state law.

3. The undersigned issuer hereby undertakes to furnish to the state administrators, upon written request, information furnished by the
issuer to offerees.

4. The undersigned issuer represents that the issuer is familiar with the conditions that must be satisfied to be entitled to the Uniform
Limited Offering Exemption (ULOE) of the state in which this notice is filed and understands that the issuer claiming the availability
of this exemption has the burden of establishing that these conditions have been satisfied,

The issuer has read this notification and knows the contents to be true and has duly caused this notice to be signed on its behalf by the undersigned
duly authorized person,

[ssuer (Print or Type) Signature Date

Swell Commerce, Inc. /é : 6 g Z June /£, 2008
Name of Signer (Print or Type) Title of Signer (Print or Type)

Mark Elder President

Instruction:

Print the name and title of the signing representative under his signature for the state portion of this form. One copy of ¢very notice on Form D must
be manually signed. Any copies not manually signed must be photocopies of the manually signed copy or bear typed or printed signatures.

2088/026213-0001 70of9
926354.01



APPENDIX

Intend to sell
to non-accredited
investors in State

(Part B-Item 1)

3

Type of security
and aggregate
offering price
offered in state

{Part C-Item 1)

Type of investor and
amount purchased in State
(Part C-ltem 2)

5
Disqualification
under State ULOE
(if yes, attach
explanation of
waiver granted)
(Part E-Item 1)

State

Yes No

Number of
Accredited

Investors Amount

Number of
Non-Accredited
Investors

Amount

Yes No

AL

AK

AZ

AR

CA

CO

CT

DE

DC

FL

Senior Secured Promissory
Notes and Warrants
51,250,000

1 $1,250,000

GA

HI

ID

IL

IN

IA

KS

KY

LA

ME

MD

MA

MI

MN

M5
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APPENDIX

Intend to sell
to non-accredited
investors in State

(Part B-Item !

3

Type of security
and aggregate
offering price
offered in state

(Part C-ltem 1)

Type of investor and
amount purchased in State
(Part C-ltem 2)

5
Disqualification
under State ULOE
(if yes, attach
explanation of
waiver granted)
(Part E-ltem 1)

State| Yes

No

Number of
Accredited
Investors

Amount

Number of
Non-Accredited
Investors

Amount

Yes No

MO

MT

NE

NV

NH

NJ

NM

NY

NC

ND

OH

OK

OR

PA

Rl

SC

SD

Senior Secured Promissory
Notes and Warrants;
$250,000

$250,000

TN

TX

uT

VT

VA

WA

LAY

Wi
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